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Duke of NeEwcasTLE's 
| 2. 
His MAIEST IS Order, 


To Monſieur Micuerr, the King of Pruſſias 
Secretary of the Embaſſy, in Anſwer to the 

Memorial, and other Papers, delivered, by 

Monſieur MicaeLL, to the Duke of Nxw- 
CASTLE, on the 23d of November, and 13th 
of December laſt. 


Whitehall, Feb. 8. 1763. 
SIX, It 


Losr no Time in laying before the King, the 
[| Memorial, which you delivered to me on the 

23d of November laſt, with the Papers, that 
accompanied 1t. 


His Majeſty found the Contents of it ſo extraor- 


dinary, that he would not return an Anſwer to it, or 
take any Reſolution upon it, 'till he had cauſed both 
the Memorial, and the Expoſition des Motifs, &c. 
which you put into my Hands ſoon after, by Way of 
Juſtification of what had paſſed at Berlin, to be ma- 
turely conſidered ; and till his Majeſty ſhould there- 
by be enabled to ſet the Proceedings of the Courts of 
Admiralty here, in their true Light; to the "_ 

; ; 1 that 
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that his Pruſſian Majeſty, and the whole World, 
might be rightly informed of the Regularity of their 
Conduct; in which they appear, to have followed 
the only Method, which has ever been practiſed by 
Nations, where Diſputes of this Nature could hap- 
pen; and ftrictly to have conformed themſelves to 
the Law of Nations, univerſally allowed to be the 
only Rule, in ſuch Caſes, when there is nothing ſti- 
pulated to the contrary, by particular Treaties be- 
tween the Parties concerned: 

Tris Examination, and the full Knowledge of the 
Facts reſulting from it, will ſhew, ſo clearly, the Ir- 
regularity of the Proceedings of thoſe Perſons, to 
whom this Affair was referred at Berlin; that it is not 
doubted, from his Pruſſian Majeſty's Juſtice and Diſ- 
cernment, but that he will be convinced thereof, and 
will revoke the Detention of the Sums aſſigned upon 
Sileſia; the Payment of which, his Pruſſiun Majeſty 
engaged to the Empreſs Queen to take upon himſelf, 
and of which the Reimburſment was an expreſs 
Article in the Treaties, by which the Ceſſion of that 
Duchy was made. 

I, therefore, have the King's Orders to ſend you 
the Report, made to his Majeſty, upon the Papers 
abovementioned, by Sir George Lee, Judge of the 
Prerogative Court; Doctor Paul, his Majeſty's Ad- 
vocate General in the Courts of Civil Law; Sir 
Dudley Ryder, and Mr. Murray, his Majeſty's At- 
torney, and Solicitor General. This Report is 
founded on the Principles of the Law of Nations, 
received and acknowledged by Authorities of the 
greateſt Weight, in all Countries; ſo that his Ma- 
jeſty does not doubt, but that it will have the Effect 
deſired. 

Tn Points, upon which this whole Affair turns, 
and which are deciſive, are, 


Fir, 
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Firſt, Tnar Affairs of this Kind are, and can be; 
cognizable, only in the Courts belonging to that 
Power, where the Seizure is made; and, conſequent- 
ly, that the erecting foreign Courts, or Juriſdictions 
elſewhere, to take Cognizance thereof, is contrary to 
the known Practice of all Nations, in the like Caſes ; 
and, therefore, a Proceeding which none can admit. 
| Secondly, Thar thoſe Courts which are generally 
ſtiled Courts of Admiralty, and which include both 
the inferior Courts, and the Courts of Appeal, al- 
ways decide according to the univerſal Law of Na- 
tions only ; except in thoſe Caſes, where there are 
particular Treaties between the Powers concerned, 
which have altered the Diſpoſitions of the Law of 
Nations, or deviate from them. | 
Thirdly, Thar the Deciſions, in the Caſes com- 


plained of, appear, by the incloſed Report, to have 


been made ſingly, upon the Rule preſcribed by the 
Law of Nations; which Rule is clearly eſtabliſhed, 
by the conſtant Practice of other Nations, and by the 
Authority of the greateſt Men. 

Fourthly, Thar, in the Caſe in queſtion, there 
cannot even be pretended to be any Treaty, that 
has altered this Rule, or by Virtue of which, the 
Parties could claim any Privileges, which the Law of 
Nations does not allow them. 

Fifthly, Thar as, in the preſent Caſe, no juſt 
Grievance can be alledged, nor the leaſt Reaſon 
given, for ſaying, That Juſtice has been denied, 
when regularly demanded ; and as, in moſt of the 
Caſes complained of, it was the Complainants them- 
ſelves, who neglected the only 2 Means of pro- 
curing it; there cannot, conſequently, be any juſt 
Cauſe, or Foundation, for Reprizals. 

Sixthly, Thar, even though Reprizals might be 
juſtified by the known and general Rules of the 
Law of Nations; it appears, by the Report, Faw 
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indeed from Conſiderations, which muſt oecur to 


every body, that Sums, due to the King's Subjects 
by the Empreſs Queen, and affigned by her upon 
Silefia, of which Sums his Pruſſian Majeſty took 
upon himſelf the Payment, both by the Treaty of 
Breſlau, and by that of Dreſden, in Conſideration of 
the Ceſſion of that Country, and which, by Virtue 
of that very Ceſſion, ought to have been fully, and 
abſolutely diſcharged, in the Year 1743, that is to 


ſay, one Year before any of the Facts complained of 


did happen; could not, either in Juſtice or Reaſon, 
or according to what is the conſtant Practice between 
all the moſt reſpectable Powers, be ſeized, or ſtopt, 
by Way of Reprizals. 


Tux ſeveral Facts, which are particularly men- 
tioned above, are ſo clearly ſtated, and proved, in 
the incloſed Report; that I ſhall not repeat the par- 
ticular Reaſons and Authorities alledged in Support of 
them, and in Juſtification of the Conduct and Proceed- 
ings in Queſtion. The King is perſuaded, that theſe 
Reaſons will be ſufficient alſo, to determine the Judg- 
ment of all impartial People, in the preſent Caſe. 

IT is material to obſerve, upon this Subject, that 
this debt on Siigſia, was contracted by the late Em- 
peror Charles VI who engaged, not only to fulfil 
the Conditions expreſſed in the Contract, but even to 
give the Creditors ſuch further Security, as they 
might afterwards reaſonably aſk. This Condition 
had been very ill performed by a Transfer of the 
Debt, which had put it in the Power of a Third Per- 
ſon to ſeize, and confiſcate it. 

You will not be ſurpriſed, Sir, that, in an Affair, 
which has ſo greatly alarmed the whole Nation, who 
are intitled to that Protection, which his Majeſty can- 
not diſpenſe with himſelf from granting ; the King 
has taken Time, to have Things examined to the 
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Bottom; and that his Majeſty finds himſelf obliged, 
by the Facts, to adhere to the Juſtice, and Legality, 


of what has been done in his Courts, and not to ad- 


mit the irregular Proceedings, which have been car- 
ried on elſewhere. 3 | 

Tux late War furniſhed many Inftances, which 
ought to have convinced all Europe, how ſcrupulouſly 
the Courts here do Juſtice, upon ſuch. Occaſions, 
They did not even avail themſelves of an open War, 


to ſeize, or detain, the Effects of the Enemy, when 


it appeared that thoſe Effects were taken wrongfully 
before the War. This Circumſtance muſt do Ho- 
nour to their Proceedings; and will, at the fame 
Time, ſhew, that it was as little neceſſary as pro- 
per, to have Recourſe elſewhere to Proceedings, en- 
tirely new, and unuſual. | | 
Tus King is fully perſuaded, that what has paſſed 
at Berlin, has been occafioned, ſingly, by the ill: 
ounded Informations, which his Pruſſian Majeſty 
4p received, of theſe Affairs: And does not at all 
doubt, but that, when his Pruſſian Majeſty ſhall ſee 
them, in their true Light, his natural Diſpoſition to 
Juſtice and Equity will induce him, immediately to 
rectify the Steps, which have been occaſioned by thoſe 
Informations; and to complete the Payment of the 
Debt charged on the Duchy of Sile/a, according to 
his Engagements for that Purpoſe, | 


J am, with much Conſideration, 
S TR, 
Your moſt Obedient, 
Humble Corrs, 


HolLESs NewcasrtLs. 
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To the K ING's moſt Excellent Majrsrr- 


Moy it pleaſe your Majeſh, 

N Obedience to your Majeſty's Commands, figni- 
1 fied to us by his Grace the Duke of Newcaſtle, 
we have taken the Memorial, Sentence of the Pruſ- 
fan Commiſſioners, and Liſts marked A and B, 
which were delivered to his Grace by Monſ. Michell, 
the Pruſſian Secretary here, on the 23d of November 
Jaſt; and alſo the printed Expoſition des Motifs, c. 
which was delivered to his Grace the 13th of Decem- 
ber laſt, into our ſerious Conſideration. And we 
have directed the proper Officer to ſearch the Regi- 
Kers of the Court of Admiralty, and inform us how 


the Matter appeared from the Proceedings there, in 


relation to the Caſes mentioned in the ſaid Liſts, A 
and B, which he has accordingly done. „„ 

And your Majeſty having commanded us to re- 
you our Opinion, concerning the Nature and Regu- 
arity of the Proceedings, under the Pruſſian Com- 
miſſion, mentioned in the ſaid Memorial; and of the 
Claim or Demand pretended to be founded there- 
upon; and how far the ſame are conſiſtent with, or 
contrary to, the Law of Nations, and any Treaties 
ſubſiſting between your Majeſty and the King of Pruſ- 
fia, the eſtabliſhed Rules of Admiralty- Juriſdiction, 
and the Laws of this Kingdom. 

Fox the greater Perſpicuity, we beg leave to ſub- 
mit our Thoughts upon the whole Matter in the fol- 
lowing Method: 

_ 1/t, To ſtate the Clear Eſtabliſhed Principles of 

, 

2aly, To ſtate the Fact. 

3aly, To apply the Law to the Fact. 


4thly, 
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Heads. 


1 


| 4tbly, To obſerve upon the Queſtions, Rules and 
Reaſonings alledged in the faid Memorial, Sentence 
of the Pruſſian Commiſſioners, and Expoſition des 
Motifs, &c. which carry the Appearance of Obje- 
Rions, to what we ſhall advance upon the former 


| Firſt, As to the LAW. 

Wren two Powers are at War, they have a Right 
to make Prizes of the Ships, Goods, and Effects, of 
each other, upon the High Seas: Whatever is the 


Property of the Enemy, may be acquired by Capture 


at Sea; but the Property of a Friend, cannot be 
taken, provided he obſerves his Neutrality, _. 
Hence the Law of Nations has eſtabliſhed, 
THaT the Goods of an Enemy, on Board the Ship 
of a Friend, may be taken. 


THrar the lawful Goods of a Friend, on Board the 


Ship of an Enemy, ought to be reſtored. x00] 
Tur Contraband Goods, going to the Enemy, 
tho' the Property of a Friend, may be taken as Prize; 
becauſe ſupplying the Enemy, with what enables him 
better to carry on the War, is a Departure from Neu- 
trality. 2 bl | | 

By the Maritime Law of Nations, univerſally and 
immemorially received, there is an eſtabliſhed Me- 
thod of Determination, whether the Capture be, or 
be not, lawful Prize. 

Brok the Ship, or Goods, can be diſpoſed of 
by the Captor, there muſt be a regular judicial Pro- 
ceeding, wherein both Parties may be heard, and 
Condemnation thereupon as Prize, in a Court of Ad- 
miralty, judging by the Law of Nations and Treaties. 

Tur proper and regular Court, for theſe Con- 
demnations, is the Court of that State to whom the 
Captor belongs. | 

Tux Evidence to acquit or condemn, with, or 
without, Coſts or Damages, muſt, in the firſt In- 


ſtance, 
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ſtance, come merely from the Ship taken, viz. the 
Papers on Board, and the Examination on Oath of 
the Maſter and other Principal Officers; for which 
Purpoſe, there are Officers of Admiralty in all the 
conſiderable Sea Ports of every Maritime Power at 
War, to examine the Captains, and other Principal 
Officers of every Ship, brought in as Prize, upon 
General and Impartial Interrogatories: If there don't 
appear from thence Ground to condemn, as Enemies 
Property, or Contraband Goods going to the Ene- 
my, there muſt be an Acquittal, unleſs from the a- 
foreſaid Evidence, the Property ſhall appear ſo doubt- 
ful, that it is reaſonable to go into further Proof 
— 3 WEEN wake p 
A Claim of Ship, or s, mu u ed 
the Oath of ſome . at leaſt as to Belek 7 
- Tur Law of Nations requires good Faith: There- 
fore every Ship muſt be provided with compleat and 
genuine Papers; and the Maſter at leaſt ſhould be 
privy to the Truth of the Tranſaction. | 
Io inforce theſe Rules, if there be falſe or colour- 
able Papers; if any Papers be thrown overboard; 
if the Maſter and Officers examined in Preparatorio 
groſsly prevaricate; it proper Ship's Papers are not 
on Board; or if the Maſter and Crew can't ſay, whe- 
ther the Ship or Cargo be the Property of a Friend or 
Enemy; the Law of Nations allows, according to the 
different Degrees of Miſbehaviour, or Suſpicion, ari- 
ſing from the Fault of the Ship taken, and other Cir- 
cumſtances of the Caſe, Coſts to be paid, or not to be 
received by the Claimant, in Caſe of Acquittal and 
Reftitution. On the other hand, if aSeizure is made, 
without probable Cauſe, the Captor is adjudged to 
pay Coſts and Damages : For which Purpoſe, all Pri- 
vateers are obliged to give Security for their good 

Behaviour; 


E | 

Behaviour; and this is referred to, and expreſsly ſti- j 
« # pulated by many Treaties *. | 

* Tuo', from the Ship's Papers, and the prepara- 

tory Examinations, the Property don't ſufficiently ap- ? 


” pear to be neutral, the Claimant is often indulged i 
4 with Time, to ſend over Affidavits to ſupply that k 
% Defect: If he will not ſhew the Property by ſufficient ? 


Affidavits, to be neutral, it is preſumed to belong to . 
* the Enemy. Where the Property appears from Evi- ; 


4 dence not on board the Ship, the Captor is juſtified 4 

4 in bringing her in, and excuſed paying Coſts, becauſe 4 

bf he is not in Fault; or, according to the Circumſtan- [ 

| ces of the Caſe, may be juſtly intitled to receive his h 
Coſts. | [ 

2 Ir the Sentence of the Court of Admiralty is 

8 thought to be erroneous, there is in every Maritime 


of Country a ſuperior Court of Review, conſiſting of 
the moſt conſiderable Perſons, to which the Parr:-s, 


de who think themſelves aggrieved, may appeal; aud 

this ſuperior Court judges by the ſame Rule which 
4 governs the Court. of Admiralty, viz. the Law of 
* Nations, and the Treaties ſubſiſting with that neutral 


* Power, whoſe Subject is a Party betore them. 
Ir no Appeal is offered, it is an Acknowledgement 


gl of the Juſtice of the Sentence by the Parties themſelves, 
1 and concluſive. | 
1 Tuis Manner of Trial and Adjudication is fupport- 4, 


ed, alluded to, and inforced, by many Treatics Þ. | 
1 * B Is | 


Je * 
d * Treaty between England and Holland, 17 Feb. 1668. Art. 13. | 

— Treaty 1 Dec. 1674. Art. 10.—Treaty between England and J 
e, France at St. Germains, 24 Feb. 1677. Art. 10.— Treaty of Com- 1; 
'0 merce at Ryſwick, Sept. 20. 1697. between France and Holland, a 
* Art. 30. Treaty of Commerce at Utrecht, 31 March, 1713. be- þ 
d tween Great Britain and France, Art. 29. 
| + As appears with reſpect to Courts of Admiralty adjudging the I 
'5 Prizes taken by thoſe of their own Nation, and with reſpect to the a 


Witneſſes to be examined in thoſe Caſes, from the following Trea- 
ties. Treaty between Fygland and Holland, 17 Feb. 1658. Art. g. 
and 70 


1 

In this Method all Captures at Sea were tried, du- 
ring the laſt War, by Great Britain, France, and 
Spain, and ſubmitted to by the neutral Powers. In 
this Method, by Courts of Admiralty acting accord- 
ing to the Law of Nations, and particular Treaties, 
all Captures at Sea have immemorially been judged 
of, in every Country of Europe. Any other Method 
of Trial would be manifeſtly unjuſt, abſurd, and im- 
practicable. © a 

Tno' the Law of Nations be the general Rule, 
yet it may, by mutual Agreement between two Powers, 
be varied or departed from ; and where there is an 
Alteration or Exceptien, introduced by particular 
Treaties, that is the Law between the Parties to the 
Treaty; and the Law of Nations only governs ſo far 
as it is not derogated from by the Treaty. ; 

THrvs, by the Law. of Nations, where two Powers 
are at War, all Ships are liable to be ftopped, and 


examined to whom they belong, and whether they 


are 


and 14.— Treaty 1 Dec. 1674. Art. 11.— Treaty 29 April 168g. 
Art. 12, 13.—Treaty between England and Spain, 23 May, 1667. 
Art. 23.—Treaty of Commerce at Ry/avick, 20 Sept. 1697. between 
France and Holland, Art 26 and 31.—Treaty between England and 
France, 3 Nov. 1655. Art. 17 and 18.— Treaty of Commerce be- 
tween England and France at St. Germains, 29 March, 1632. Art. 5 
and 6.—Treaty at St. Germains, 24 Feb. 1677. Art. 7,—Treaty of 
Commerce between Great Britain and France, at Utrecht, zi March, 
1713. Art. 26 and 30.—Treaty between England and Denmark, 
29 Now. 1669. Art. 23 and 34. Heineccius, who was Privy-coun- 
ſellor to the King of Praia, and held in the greateſt Eſteem, in 
his Treatiſe de Navibus ob vecturam wetitarum merciim commiſſis, 
Cap. 2. Sect 17 and r8., ſpeaks of this Method of Trial. | 
With reſpe& to Appeals or Reviews: From Treaty between 
England and Holland, 1 Dec. 1674. Art. 12, as it is explained by 
Art. 2. of the Treaty at Weſtminſter, 6 Feb. 1715-16.—Treaty 
between England and France, at St. Germains, 24 Feb. 1677, Art. 12. 
Treaty of Commerce at Ryſawick, 20 Sept. 1697, between France 
and Holland, Art. 33.— Treaty of Commerce at Utrecht, 31 March, 
4 713. between Great Britain and France, Art. 31 and 32, and other 
reatles. 


"a. WO A. es 


a A a. 


. cnm_ Fw 


E mat{ 
are Carrying contraband to the Enemy : But parti- 
cular Treaties have enjoined a leſs Degree of Search, 
on the Faith of producing ſolemn Paſſports, and for- 
mal Evidences of Property, duly atteſted. 
ParTICULAR Treaties too have inverted the Rule 


of the Law of Nations, and, by Agreement, de- 


clared the Goods of a Friend, on board the Ship of 
an Enemy, to be Prize; and the Goods of an Ene- 
my, on board the Ship of a Friend, to be free, as 
appears from the Treaties already mentioned, and 
many others 

So likewiſe, by particular Treaties, ſome Goods, 
reputed Contraband by the Law of Nations, are de- 
clared to be free, | 

Ir a Subject of the King of Pruſſia is injured by, 
or has a Demand upon ary Perſon here, he ought 
to apply to your Majeſty's Courts of Juſtice, which 
are equally open and indifferent to Foreigner or Na- 
tive: So vice verſa, if a Subject here is wronged by 
a Perſon living in the Dominions of his Pruſſian Ma- 
jeſty, he ought to apply for Redreſs in the King of 
Prufſia's Courts of Juſtice, 

Ir the Matter of Complaint be a Capture at Sea 
during War, and the Queſtion relative to Prize, he 
ought to apply to the Judicatures eſtabliſhed to try 
theſe Queſtions. 

Tux Law of Nations, founded upon Juſtice, E- 


quity, Convenience, and the Reaſon of the Thing, 


and confirmed by long Uſage, don't allow of Repri- 
zals, except in caſe of violent Injuries, directed or 
ſupported by the State, and Juſtice abſolutely denied, 
in re minime dubid, by all the Tribunals, and after- 
wards by the Prince . WHERE 


* Particularly by the aforeſaid Treaty between England and 
Holland, 1 Dec. 1674. and the Treaty of Utrecht, between Great 
Britain and France. 

+ Grotius de Jure Belli ac Pacis, Lib. 3. Cap. 2. Sect. 4, 5. 

| Treaty 
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1 
Wurkk the Judges are left free, and give Sen- 
tence according to their Conſcience, though it ſhould, 
be crroneous, that would be no Ground for Reprizals. 
Upon doubtful Queſtions, different Men think and 
judge differently; and all a Friend can deſire, is, 
that Juſtice ſhould be as impartially adminiſtred to 
him, as it is to the Subjects of that Prince, in whoſe 
Courts the Matter is try'd. | 


Secondly, as to the F A 4 7 


Wr have ſubjoined hereto two Liſts, tallying with 
thoſe marked A. and B. which were delivered to his 
Grace the Duke of Newcaſtle, by Monſ. Michell, with 
the ſaid Memorial, the 23d of November laſt ; and 
are alto printed at the End of the ſaid Expoſition des 
Moeotiſs, &c. From whence it will appear, that, as 
to the lift A. which contains 18 Ships and their Car- 

Oes, | 
, 4 IF evyer taken, were reſtored by the Captors 
themſe]ves, to the Satisfaction of the Pruſſians, who 
never have complained in any Court of Juſtice here. 

1 Was reſtored by Sentence, with full Coſts and 
Damages which were liquidated at 2801 J. 12 5. 1 d. 
Sterling. 

Snares were reſtored by Sentence, with Freight, 
for ſuch' of the Goods as manifeſtly belonged to the 
EKouemy, and were condemned. | 

4 Shiys were reſtored by Sentence, but the Car- 
gots, or Part of them, condemned as Prize, or Con- 
traband, and are not now alledged, in the Liſts A. 
or B. to have been Pruſſian Property. 

| 5 SHIPS 


Treaty between Erg/and and Holland, 31 July, 1667. Art. 31. 
Reprizals ſhall not be granted, till Juſtice has been demanded ac- 
cording to the ordinary Courſe of Law. 

Treaty of Commerce at Ryſwick, 20 Sept. 1697. between France 
and Holland, Art. 4. Reprizals ſhall not be granted, but on mani- 
feſt Denial of Juſtice. 
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18 
Suips and Cargoes were reſtored by Sentence, 
but the Claimant ſubjected to pay Coſts, becauſe, 


from the Ship-papers, and Preparatory Examinati- 
ons, there was Ground to have condemned; and 


the Reſtitution was decreed, meerly on the F aith of 
Affidavits afterwards allowed. 

iz Shi and Cargo was reſtored by Sentence up- 
on an Appeal, but, from the Circumſtances of the 
Capture, without Coſts on either Side. 

TERRE need no Obſervations upon this Liſt. As 

to the eight Caſes firſt above-mentioned, there can- 
not be the Colour of Complaint. - 

As to the four next, the Goods muſt be admitted 
to have been rightly condemned, either as Enemy's 
Property, or Contraband, for they are not now men- 
tioned 1n the Liſts A or B. 

Ir Contraband, the Ship could have neither F eight 
nor Coſts, and the Sentences were favourable, in re- 
{toring the Ships, upon Preſumption, that the Own- 
ers of the Ships. were not acquainted with the Nature 
of the Cargo, or Owners thereof. If Enemy's Pro- 
perty, the Ships could not be intitled to Freight, be- 
cauſe the Bills of Lading were falſe, and purported 


the Property to belong to Pruſſians. 


Tux Ships could not be intitled to Coſts, becauſe 
the Cargoes, or Part of them, being lawful Prize, 
the Ships were rightly brought in. 

As the ſix remainin Ships and Cargoes were re- 
ſtored, the only Queſtion muſt be, upon the paying 
or not receiving Coſts,” which depends upon the Gir- 
cumſtances of the Capture, the Fairneſs of the Ship's 
Documents, and Conduct "of her Crew; and neither 
the Pruſſian Commiſſioners, the ſaid Memorial, or 
ſaid Expoſition des Motifs,” &c. alledge a ſingle Rea- 
ſon, why, upon the particular C ircumſtances of theſe 
Cales, the Sentences were wrong. 1 
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As to the Liſt B. 


Evexy Ship, on board which the Subjects of Pruſ- 
fia claim to have had Property, was bound to, or 
from a Port of the Enemy; and many. of them ap- 
peared clearly to be, in Part, laden with the Goods 
of the Enemy, either under their own, or fictitious 
Names. 

Ix every Inſtance, where it is ſuggeſted that any 
Part of the Cargo belong'd to a Pruſſian Subject, tho 
his Property did not appear from the Ship's Papers, 
or preparatory Examinations, which it ought to have 
done, ſufficient Time was indulged to that Pruſſian 
Subject, to make an Affidavit, that the Property was 
bona fide in him: And the Affidavit, of the Party 


my 
- 


himſelf, has been received as Proof of the Property 


of the Praſſian, ſo as to intitle him to Reſtitution. 


Wrexe the Party won't ſwear at all, or ſwears e- 


vaſively, it is plain he only lends his Name, to cover 
the Enemy's Property, as often came out to be the 
Caſe beyond the Poſſibility of Doubt. 


Ir appears by a Letter A 1747, from Mon. 


9 June 


Anaris to his Pruſſian Majeſty, exhibited in a Cauſes 
and certified to be a true Extract by Monſ. Michel! 
under his Hand, that this colourable Manner, of 
ſcreening the Goods of the Enemy, was ſtated in the 
following Words. 

 <« Your Majeſty's Subjects ought not to load on 
„ board Neutral Ships, any Goods really belonging 


to the Enemies of England, but to load them for 


<« their own Account, whereby they may ſafely ſend 
them to any Country they ſhall think proper, with- 
<« out running any Riſk: Then, if Privateers com- 
mit any Damage to the Ships belonging to your 
« Majeſty's Subjects; you may depend on full Juſtice 
„ being done here, as in all the like Caſes hath been done.” 


LisT B, contains Thirty-three Caſes. 
2 Two 


S D 


— — — — 


1 
2 Two of them never came before a Court of 
Juſtice in England, but (if taken) were reſtored by 
the Captors themſelves, to the entire Satisfaction of 
the Owners. | 

16 In Sixteen of them, the Goods claimed by 
the Pruſſian Subjects, appear to have been actually re- 
ſtored, by Sentence, to the Maſters of the Ships in 
which they were laden; and, by the Cuſtoms of the 
Sea, the Maſter is in the place of the Lader, and an- 
ſwerable to him. | 

14 In Fourteen of the Caſes, the Pruſſian Pro- 
perty was not verified, by the Ship's Papers, or pre- 
paratory Examinations, or Claimant's own Affidavit, 
which he was allowed Time to make. 

1 AnD the other Cauſe, with reſpect to Part of 
the Goods, is ſtill depending, neither Party having 
moved for Judgment“ And fo conſcious were the 
Claimants, that the Court of Admiralty did Right, 


i 


that there is not an Appeal, in a ſingle Inſtance, in 


Liſt B, and but one, in Liſt A. 


Thirdly, To apply the Law to the FACT. 
THe Sixth Queſtion, in the ſaid Expoſition des Mo- 
tifs, &c. ſtates the Right of Repriſals to be, puiſqu an 
leur a ft long Tems demi toute la Juſtice, qu' ils etoient 


fondes de demander. 


THe ſaid Memorial founds the Juſtice, and Pro- 
priety of his Pruſſian Majeſty's having Recourſe to Re- 
priſals ; becauſe his Subjects,, “ont pu obtenir juſqu' d 
preſent aucune Juſtice des Tribunaux Anglois qu'ils ont 
reclames, ou du Gouvernment auquel ils ont port? leurs 
Plaintes. And in another Part of the Memorial it is 
put, apres avoir en vain demande des Reparations de 
ceux qui Seuls pouvcient les faire. 8 

| Tux 


The Priſſian has ſince applied for Judgment on the 29th of 
January, and obtained Reſtitution, 


e 
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Tur contrary of all which is manifeſt from the a- 
bove State, and Liſts hereto annexed. 

Ix Six of the Caſes ſpecified, If ſuch Captures ever 
were made, by Pruſſian Subjects were ſo well fatis- 
fied with the* Reſtitution made by the Captors, that 
they never- complained in any Court whatſoever of 
this Kingdom. | 

Tux reſt were judged of, by a Court of Admiralty, 
the only proper Court to decide of Captures at Sea, 
both with reſpect to the Reſtitution, and the Dama- 
ges and Coſts; acting according to the Law of Na- 
tions, the only proper Rule to decide by : And Ju- 
Nice has been done by the Court of Admiralty fo im- 
partially ; that all the Ships, alledged in Lift A, to 
have been Pruſſian, were reſtored ; and all the Car- 

oes, mentioned in either Liſt, A or B, were re- 
ored, excepting Fifteen, one of which is ſtill unde- 
termined. 

AnD, in all the Caſes in both Liſts, Juſtice was 
done, fo entirely to the Conviction of the private 
Conſcience of the Pruſſian Claimants, that they have 
acquieſced under the Sentences, without appetlling 
except in one ſingle Inſtance, where the Part of the 
Sentence complained of was reverſed. 

THrovca the Pruſſian Glaimants muſt know, that, 


by the Law of Nations, they ought not to complain 


to their own Sovereign, till Injuſtice, i» Re minime 
dubia, was finally done them, paſt Redreſs; and 
though they muſt know, that this Rule of the Law of 
Nations held more ſtrongly upon this Occaſion, be- 
cauſe the Property of the Prize was given to the 
Captors, and ought, therefore, to be litigated with 
them. The Pruſſian, who, by his own Acquieſcence, 
ſubmits to the Captors having the Prize, cannot at- 
terwards with Juſtice make a Demand upon the State. 
If the Sentence was wrong, it is owing to the Fault 
of the Priſſian, that it was not redieſſed. But, it is 

not 
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not attempted to be ſhewn even now, that theſe 


Sentences were unjuſt in any Part of them, according 
to the Evidence and Circumſtances appearing before 
the Court of Admiralty, and that is the Criterion. 

Fox as to the Pruſſian Commiſſion to examine theſe 
Caſes, ex parte, upon new Suggeſtions; it never was 
attempted in any Country of the World before : 
Prize, or not Prize, muſt be determined by Courts 
of Admiralty, belonging to the Power whoſe Subjects 
make the Capture : Every Foreign Prince in Amity, 
has a Right to demand that Juſtice ſhall be done his 
Subjects in thoſe Courts, according to the Law of 
Narions, or particular Treaties, where any are ſub- 
ſiſting. If, in Re minime dubid, theſe Courts proceed 
upon Foundations directly oppolite to the Law of 
Nations, or ſubſiſting Treaties, the Neutral State has 
a Right to complain of ſuch Determination, 

Bur there never was, nor ever can be, any other 
equitable Method of Trial. All the Maritime Na- 
tions of Europe have, when at War, from the earlieſt 
Times, uniformly proceededin this Way, with the Ap- 
probation of all the Powers at Peace. Nay, the Per- 
ſons acting under this extraordinary and unheard-of 
Commiſſion from his Pruſſian Majeſty, don't pretend 
to ſay, that in the four Caſes of Goods condemned 
here, for which Satisfaction is demanded in Lift A, the 
Property really belonged to Pruffian Subjects: But 
they profeſs to proceed upon this Principle, evidently 
falſe, that, though theſe Cargoes belonged to the 
Enemy, yet being on board any neural Ship, they 
were not liable to Inquiry, Seizure, or Condemna- 
tion, 


„ Fourthly, 


1 


Fourthly, From the Queſtions, Rules, Reaſonings, and 
Matters alledged in the ſaid Memorial, Sentence of 
the Pruſſian Commiſſioners, and Expoſition des Mo- 
tifs, Sc. the following Propoſitions may be drawn, 
as carrying the Appearance of Objections, to what has 
been above laid down. 


Firſt Propoſition. 


That, by the Law of Nations, the Goods of an Ene- 
my cannot be taken on board the Ship of a Friend; and 
this the Pruſſian Commiſſioners lay down as the Baſis of 
all they have pretended to do. 

Anſwer. The Contrary is too clear to admit of be- 
ing diſputed. It may be proved, by the Authorities 
of every Writer upon the Law of Nations ; ſome of 
different Countries are referred to *. It may be 
proved by the conſtant Practice, antient and modern 


but the general Rule cannot be more ſtrongly prov- 
ed, 


* Conſolato del Mare, cap. 273. expreſly ſays, The Enemy's 
Goods, found on board a Friend's Ship, ſhall be confiſcated. 
And this is a Book of great Authority. 

GroTivs de Jure Belli ac Pacis, lib. iii, cap. 1, Section 5, nu- 
mero 4, in the Notes, cites this Paſſage, in the 7/ Conſolato, and 
in his Notes, lib. iii. cap. 6. SeR. 6. 

Loccenivs de Jure Maritimo, lib. ii. cap. 4. Sect. 12. 

Voer de Jure Militari, cap. 5, nu. 21. | 

HeinEccivs, the learned Pry/ian before quoted, de Nawibus 
ob Vefturam wetitarum Mercium commiſſis, Cap. 2, Sect. q, is clear 
and explicit upon this Point. 

BYNKERSHOECK Quæſtiones Juris Publici, lib. i. cap. 14. per 
totum. 

Z oven {an Engliſhman) in his Book de Judicio inter Gentes, 
pars 2. Sect. 8, numero 6. 

Treaty between Great Britain and Sweden 23 Od. 1661. Art. 
12 and 13, Treaty between Great Britain and Denmark, 29 New, 

1669, Art. 2d, —And the Paſſport or Certificate, ſettled by that 
'Freaty, are Material as to this Point. 
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ed, than by the Exception which particular Treaties 
have made to it . 


Second Propoſition. : 


It is alledged that Lord Carteret, in 1744, by ts 
verbal Declarations, gave Aſſurances in your Majeſty's 
Name, that nothing on board a Pruſſian Ship fhould be 
ſeized, except Contraband; conſequently, that all Effects, 
not Contraband, belonging to the Enemy ſhould be free, 
and that theſe Aſſurances were afterwards confirmed in 
Writing by Lord Cheſterfield the 5th of January, 
1747. 

Anſwer. Tux Fact makes this Queſtion not very 
material, becauſe there are but four Inſtances, in Liſts 
A or B, where any Goods, on board a Pruſſian Ship, 
have been condemned; and no Satisfaction is pretend- 
ed to be demanded, for any of thoſe four Cargoes in 
Liſts A and B. However it may be proper to ſhew 
how groundleſs this Pretence is. 


by Lord Garteret, as they are ſtated ; they don't war- 
rant the Inferences endeavoured to be drawn from 
them. They import no new Stipulation, different 
from the Law of Nations; but expreſsly profeſs to 


jects of other neutral Powers under the like Circum- 
ſtances; i. e. with whom there was no particular 
Treaty. For the Reference to other neutral Pawers 
cannot be underſtood to communicate the Terms of 


any 


4 Treaty betwecn France and England, 24 Feb. 1677, Art. 8, 
Treaty of Utrecht between France and England, 1713, Art. 17, 
Treaty between England and Holland, 17 Feb. 1668, Art. 10. 
Treaty between England and Holland, 1 Dec. 1674, Art. 8. 
Treaty between England and Portugal, 10 Fuly, 1654, Art. 23. 
Treaty between France and the States General, at Utrecht, 11 
April, 1713.Art. 26. 


Takinc the Words, alledged to have been ſaid 


treat the Pruſſians, upon the ſame Foot with the Sub- 
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any particular Treaty. It is not ſo ſaid. The Treaties 


with Holland, Sweden, Ruſha, Portugal, Denmark, &c. 
all differ. Who can ſay which was communicated ? 
There wou'd be no.Reciprocity ; the King of Pruſſia 
don't agree to be bound by the Clauſes, to which o- 
ther Powers have, by their reſpective Treaties, agreed. 
No Pruſſian Goods, on board an Enemy's Ship, have 


ever been condemned here; and yet they ought, if 


the Treaties with Holland were to be the Rule be- 
tween Great Britain and Pruſſia ; nay, it theſe Trea- 
ties were to be the Rule, all now contended for, on 
the Part of Pruſſia, is clearly wrong: Becauſe, by 
Treaty, the Duzch, in the laſt Reſort, are to apply 
to the Court of Appeal here. 


Treaty of Alliance between Great Britain and Holland, at 


Weſtminſter, he 6th of Feb. 1715-16 Article, 2. 


* WazrEas ſome Diſputes have happened, touch - 
ing the Explanation of the 12th Article of the 
Treaty Marine in 1674, it is agreed and concluded, 
tor deciding any Difficulty upon that Matter, to de- 
clare, by theſe Preſents, that, by the Proviſions 


4 


in the United Provinces, and always have been re- 
ceived, and which have been granted, and always are 
granted, in the like Caſe, to the Inhabitants of the ſaid 
Countries, and to every foreign Nation. 

- Lorp Carteret is ſaid twice to have refuſed, in which 
Monſieur Andrie acquieſces, to give any Thing in Wri- 
ting, as not uſual in England. 

SUPPOSING the Converſations to mean no more 
than a Declaration of Courſe, that Juſtice ſhould be 
done to the Pryfſians, in like manner as to any other 


neutral Power, with whom there was no Treaty; 


there was no Occaſion for Inſtruments in writing ; be- 
| cauſe 


mentioned in the ſaid Article, are meant thoſe 
which are received by Cuſtom in Great Britain and 
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3 
cauſe in England the Crown never interferes with the 
Courſe of Juſtice. No Order or Intimation is ever 
given to any Judge. Lord Carteret therefore knew 
that it was the Duty of the Court of Admiralty to 
do equal Juſtice, and that they would, of themſelves, 
do what he ſaid to Monſieur Anarie. | 
H aby it been intended, by Agreement, to introduce, 
between Pruſſia and England, a Variation, in any 
Particular, from the Law of Nations; and, conſequent- 
ly, a new Rule for the Court of Admiralty, to de- 
cide by; it could only be done by a ſolemn Treaty, 
in Writing, properly authorized and authenticated. 
The Memory of it could not otherwiſe be preſerved ; 
the Parties intereſted, and the Courts of Admiralty 
could not, otherwiſe, take Notice of it. 

Bur Lord Cheſterſield's Confirmation, in a Letter 
of the gth of January, 1747, being relied upon; the 
Books of the Secretary's Office have been ſearched, 
and the Letter to Monſ. Michell is found, which is 


verbatim as tollows. 


TRANSLATION of the Earl of Che- 
ſterfield's Letter to Monſ. Michell. 


Whitehall, Jan. 5, 1747-8. 


SIR, 


AVING.had the Honour to receive the King's 
Orders upon the Subject of the Memorial, 

which you deliver'd to me on the 8th inſtant, N. 8. 
I would not delay informing you, That his Majeſty, 
in order to omit nothing, whereby he may ſhew his 
Attention to the King your Maſter, makes no Diffi- 
culty in declaring, That his Majeſty has never had, 
or will have, any Intention to give any Interruption 
to the Navigation of the Pruſſian Subjects, as long 
as 


1 


as they ſnall take care to carry on their Commerce 
in a lawful Manner, and conformable to the antient 
Uſage, as eſtabliſhed and acknowledged amongſt neu- 
tral Powers. 
His Pruſſian Majeſty cannot be ignorant, that there 
are Treaties of Commerce actually ſubſiſting between 
Great Britain and certain neutral States, and that by 
Means of the Engagements formally contracted on 
each Side by thoſe Treaties, every Thing relating 
to the Manner of reciprocally carrying on their Com- 
merce, has been finally ſettled and regulated. 

Ar the ſame Time, it does not appear that any 


ſuch Treaty exiſts at preſent, or ever did exiſt, be- 


tween his Majeſty and the King of Pruſſia: Never- 
theleſs, that has never hindered the Pruſian Subjects 
being favoured by England, with reſpect to their Na- 
vigation, as much as other neutral Nations: And 
his Majeſty does not ſuppoſe, that the King your 
Maſter means to require Diſtinctions from his Ma- 
zeſty, much leſs any Preferences, in favour of his 
Subjects in this Point. | 


His Pruſſian Majeſty is too well informed, not to 


know, that there are in this Government fix'd and e- 
ſtabliſh'd Laws, which cannot be departed from ; and 
that in caſe any Engliſo Ships of War ſhould commit 
the leaſt Injuſtice to the trading Subjects of the King 
your Maſter, here is a Tribunal, viz. the High Court 
of Admiralty, where they have a Right to apply, and 
make their Complaints; and they may be previouſl 
aſſured, that, in ſuch Caſe, impartial Juſtice will 
be adminiſtred to them; the juridical Proceedings 
of the ſaid Court being, and having ever been unim- 
ach'd and irreproachable, as appears by numerous 
Examples of neutral Veſſels illegally taken, having 
been reſtored, with Coſts and Damages, to the Pro- 
prietors. | 
| Tris 
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THis is the Anſwer the King has ordered me to 
give, upon the Contents of your ſaid Memorial; and 
his Majeſty cannot but flatter himſelf, thar, in con- 
ſequence hereof, the King your Maſter's Deſire will 
be fully anſwered, with Relation to the Point in Que- 
ſtion; and of which his Majeſty is the more aſſured, 
as he is perſuaded that the King of Pruſſia would 
not require any Thing but what is equitable. 


I am, with much Conſideration, 
S IX, 
Your moſt Obedient, 
And moſt humble Servant, 


CHESTERFIELD, 


THERE need no Obſervations. It is explicit, and 
in expreſs Terms puts Pruſſia upon the Foot of other 
neutral Powers with whom there was no Treaty ; and 
points out the proper Way of applying for Redreſs. 

Taz verbal Declarations, made by Lord Carteret 
in 1744, which are ſaid to have been confirmed by 
this Letter from Lord Cheſterfield, cannot have meant 
more than the Letter expreſſes. | 

Axp it is manifeſt, by the above Extract from 
Monſieur Andrie*s Letter to his Pruſſian Majeſty, that, 
in May 1747, Monſieur Andrie himſelf underſtood, 
that Goods of the Enemy, taken on board neutral 
Ships, ought to be condemned as Prize. 

IT is evident, from authentic Acts, that the Sub- 
jects of Pruſſia never underſtood that any new Right 
was communicated to them, 

BrrortE 
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Brokx the Year 1746, the Pruſſians don't appeat 


to have openly engaged in Covering the Enemy*s Pro- 


Tax Men of War and Privateers could not abſtain 
from Captures, in conſequence of Lord Carteret's 
verbal Aſſurances in 1744; becauſe they never were 
nor could be known: And there was no Occaſion to 
notify them, ſappoſing them only to promiſe impar- 
tial Juſtice. For all Ships of War were bound to act, 
and Courts of Admiralry to judge according to the 
Law of Nations, and Treaties. 

TILL 1746, the Pruſſian Documents were, a Cer- 
tificate of the Admiralty, upon the Oath of the Build- 
er, that the Ship was Pruſſian built; and a Certifi- 
cate of the Admiralty, upon the Oath of the Owner, 
that the Ship was Pruſſian Property. 

FromM 1746, the Pruſſians engaged in the gainful 
Practice of Covering the Enemy's Goods ; but were 
ata Loſs in what Shape, and upon what Pretences, 
it might beſt be done. 

On board the Ship the 3 Socurs, was found a Paſs, 
bearing Date at Setin the 6th of October 1746, un- 
der the Royal Seal of the Pruſſian Regency of Pome- 
rania, &c. alledging the Cargo, which was Ship 
Timber, bound for Port ? Orient, to be Pruſſian Pro- 
perty, and, in conſequence thereof, claiming Free- 
dom of the Ship. 

CLaiminc Freedom to the Ship, from the Pro- 
perty of the Cargo, being quite new, the Propoſition 
was afterwards reverſed : And on board a Ship, call- 
ed the Jumeaux, was found a Paſs, bearing Date at 
Stetin the 27th of June 1747, under the Royal Seal, 
Sc. alledging the Ship to be Pruſſian Property, and, 
in conſequence thereof, claiming Freedom to the Goods. 

Bur this Paſs was not ſolely relied on, for there 
was alſo found. on board the ſame Ship, another Paſs, 
bearing Dace at Stetin the 14th of June 1747, under 
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the Royal Seal, Sc. alledging the Cargo to be Pruſ+ 
Aan Property. 
Anp it is remarkable, that the Oaths, upon which 
theſe Paſſes were granted, appeared maniteſtly to be 


falſe: And neither of the Cargoes, to which they 


relate are now ſo much as alledged to have been Pruf- 
ſtan Property in ſaid Liſts A or B. 

IT being mentioned, in the ſaid Expoſition des Mo- 
tifs, &c. that Monſ. Micbell, in September 1747, 
made verbal Repreſentations to Lord Cheſterfield, in 
Reſpect to the Cargo, taken on board the ſaid Ship 
called the 3 Socurs, which was claimed as Pruſſian 
Property ; and no Mention being made in Lifts A 
and B of the ſaid Cargo; we directed the Proceedings 
in that Cauſe to be laid before us, where it appears 
in the fulleſt and cleareſt Manner, from the Ship- 
Papers and Depoſitions, that the Cargo was Timber, 
laden on the Account, and at the Riſque of French 
Men, to whom it was to be delivered, at Port 


POrient, they paying Freight according to Charter- 


Party. That the Pruffian Claimant was neither 
Freighter, Lader, or Conſignee; and had no other 
Intereſt or Concern in the Matter, than to lend his 


Name and Conſcience: For he ſwore, that the Cargo 


was his Property, and Laden on, or before the 6th of 
October, 17463 and yet the Ship was then in Ballaſt, 

and the whole of the Cargo in queſtion was not Laden 
before May 1747. 

SEkVERAL other Pruſſian Claims, had, in like 
Manner, come out fo clearly to be. merely colour- 
able, that Monſ. Andrie, from his ſaid Letter, 29 May, 
1747. appears to have been aſhamed of them. 9 June, 
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Third Propoſition. 


That Lord Carteret, in his ſaid two Converſations, 
ſpecified, in your Majeſty's Name, what Goods ſhould be 
deemed Contraband. 

Anſwer. Tus Fact makes this Queſtion totally 
immaterial, becauſe no Goods condemned as Contra- 
band, or which were alledged to be fo, are fo much 
as now ſuggeſied to have been Pruſſian Property in 
the ſaid Liits A and B; and, therefore, whether as 
Enemy's Property, or Contraband, they were either 
Way rightly condemned ; and the Bills of Lading be- 
ing falſe, the Ships could not be intitled to Freight. 

Bur, if the Queſtion was material, the verbal De- 


, . "8" . . . 
clarations of a Miniſter in Converſation, might ſhew 


what he thought Contraband by the Law of Nations 
but never could be underſtood to be equivalent to a 
Treaty, derogating from that Law. 

ALL the Obſervations, upon the other Part of 
theſe verbal Declarations, hold equally as to this. 


Fourth Propoſition. 


That the Britiſh Miniſters have ſaid, that theſe 
Queſtions were decided according to the Laws of Eng- 
land. 

Anſwer. Tmty muſt have been miſunderſtood; for 
the Law of England ſays, that all Captures at Sea, as 
Prize, in Time of War, muſt be judged of in a Court 
of Admiralty, according to the Law of Nations, 
and particular Treaties, where there are any, 

THERE never exiſted a Caſe, where a Court, 
judging according to the Laws of England only, ever 
took Cognizance of Prize. 

Tur Property of Prizes being given, during the 
laſt War, to the Captors, your Majeſty could nor 

arbitrarily 
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arbitrarily releaſe the Capture, but left all Caſes to 
the Deciſion of the proper Courts, judging by the 
Law of Nations and Treaties, where there were any: 
And it never was imagined, that the Property of a 
Foreign Subject, taken as Prize on the High Seas, 
could be affected by Laws peculiar to England. 


Fifth Propoſition. 


7. * your Majeſty could no more ereft Tribunals for 
trying theſe Matters than the King of Pruſſia. 

Anſwer. Each Crown has, no doubt, an equal 
Right to erect Admiralty Courts, for the Trial of 
Prizes taken by virtue of their reſpective Commiſ- 
ſions; but neither has a Right to try the Prizes taken 
by the other, or to reverſe the Sentences given by the 
other's Tribunal. The only regular Method of 
rectifying their Errors, is, by Appeal to the ſuperior 
Court. 

Tunis is the clear Law of Nations, and, by this 
Method, Prizes have always been. determined, in 


every other Maritime Country of Europe, as well as 
England. 


Sixth Propoſition. 


That the Sea is Free. 

Anſwer. They who maintain that Propoſition in 
its utmoſt Extent, don't diſpute but that when two 
Powers are at War, they may ſeize the Effects of 
each other upon the High Seas, and on board the 
Ships of Friends : Theretore that Controverſy is not 
in the leaſt applicable upon the preſent Occaſion “. 


Seventh 


* This appears from Grotius in the Paſſages above cited, Lib. 3. 


Cap. 1. Se. 5. Nu. 4. in his Notes. And "Lib. 3. Cap. 6. Se. O. 
in his Notes. 
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Seventh Propoſition. 


GREAT BRITAIN I ſued Reprizals againſt Spain, on 


Account of Captures at Sea. 

Anſwer. ThrsE Captures were not made in Time 
of War with any Power. 

THxy were not judged of by Courts of Admiral- 
ty, according to the Law of Nations and Treaties, 
but by Rules, which were themſelves complained of, 
in Revenue Courts: The Damages were afterwards 
admitted, liquidated at a certain Sum, and agreed to 
be paid by a Convention, which was not perlormed. 
Therefore Reprizals iſſued; but they were general. 
No Debts due here to Spaniards were ſtopped ; no 
Spaniſh Effects here were ſeized. Which leads to 
one Obſervation more. 

Tur King of Pruſſia has engaged his Royal Word 
to pay the Silſia Debt to private Men. 


IT is negotiable, and many Parts may have been 


aſſigned to the Subjects of other Powers. It will not 
be eaſy to find an Inſtance, where a Prince has thought 
fit to make Reprizals, upon a Debt, due from himſelf 
to private Men. There is a Confidence that this will 
not be done; a private Man lends Money to a Prince, 
upon the Faith of an Engagement of Honour, be- 
cauſe a Prince cannot be compelled, like other Men, 
in an adverſe Way, by a Court of Juſtice. So ſcrupu- 
louſly did England, France and Spain adhere to this 
Public Faith, that, even during the War, they ſuf- 
tered no Inquiry to be made, whether any Part of 
the Publick Debts was due to Subjects of the. Ene- 
my, though it is certain, many Eng iſb had Money 
in the French Funds, and many French had Money in 

ours. 
Tris Loan to the late Emperor of Germany, 
Carles the VIth, in January 1734-45, was not a State- 
; Tranſaction 
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Tranſaction, but a mere private Contract with the 


Lenders, who advanced their Money, upon the 


Emperor's obliging himſelf, his Heirs and Poſterity, 
to repay the Principal with Intereſt, at the Rate, in 
the Manner, and at the Times in the Contract men- 
tioned, without any Delay, Demurr, Deduction, or A.- 
batement whatſoever ;, and, leſt the Words and Inſtru- 
ments made uſe of ſhould not be ſtrong enough, he 
promiſes to ſecure the Performance of his Contract, 
in and by ſuch other Inſtruments, Method, Manner, 
Form, and Words, as ſhould be moſt eſfectual and valid, 
to bind the ſaid Emperor, his Heirs, Succeſſors and 
Poſterity, or as the Lenders ſhould reaſonably de- 
ſire. 

As a ſpecific rea] Security, he mortgaged his Re- 
venues, ariſing from the Duchies of Upper and 
Lower Silefia, tor Payment of Principal and Intereſt , 
and the whole Debt, Principal and Intereſt, was to 
be diſcharged in the Year 1745. If the Money 
could not be paid out of the Revenues of Silgſia, the 
Emperor, his Heirs and Poſterity, ſtill remained 
Debtors, and were bound to pay. The Eviction or 
Deſtruction of a Thing mortgaged, don't extinguiſh 
the Debt, or diſcharge the Debtor, 

THEREFORE the Empreſs-Queen, without the Con- 
ſent of the Lenders, made it a Condition of her yield- 
ing the Duchies of Sileſia to his Pruſſian Majeſty, 
that he ſhould ſtand in the Place of the late Emperor, 


in reſpect of this Debt. 


Tue ſeventh of the Preliminary Articles, between 
the Queen of Hungary and the King of Pruſſia, ſigned 
at Breſlau, the 11th of June, 1742, is in theſe Words; 
Sa Majeſté le Roi de Pruſſe ſe charge du ſcul Paye- 
* ment de la Somme hypothequee ſur la Silefte, aux 
5 Marchans Anglois, ſelon le Contract /igne a Londres, 
* le 7me de Janvier, 1734-5.” 

Tuts 


—— 


1 — or” g 7 
— — K WAS. r va", Hp, 
- — * 
1 > 
* 


— — 22. 
r 


— 
2 


1 — we 4% 


23 


4 
ö 
5 


ö 
1 
| 
| 
| 


30 ] 


Tuis Stipulation is confirmed by the Ninth Article 
of the Treaty between their ſaid Majeſties, ſigned at 
Berlin, the 28th of Fuly, 1742. 

Also renewed and confirmed by the ſecond Article 
of the Treaty between their ſaid Majeſties, ſigned at 
Dreſden, the 25th of December, 1745. 

Is conſideration of the Empreſs-Queen's Ceſſion, 
his Pruſſian Majeſty has engaged to her, that he will 
pay this Money, ſelon le Contra, and conſequently 
has bound himſelf to ſtand in the Place of the late 
Emperor, in reſpect of this Money, to all Intents 
and Purpoſes. 

THe late Emperor could not have ſeized this Mo- 
ney, as Reprizals, or even, in Caſe of open War be- 
tween the two Nations, becauſe his Faith was engaged 
to pay it, without any Delay, Demurr, Dedution, or 
Abatement whatſoever, If theſe Words ſhould not ex- 
tend to all poſſible Cafes, he had plighted his Honour 
to bind himſelf by any other Form of Words, more 
effectually to pay the Money; and therefore was liable 
at any Time to be called upon, to declare expreſsly, 
that it ſhould not be ſeized as Reprizals, or in Caſe of 
War; which is very commonly expreſſed, when Sove- 
reign Princes, or States, borrow Money from Fo- 
reigners. Therefore, ſuppoſing for a Moment, that 
his Pruſſian Majeſty's Complaint was founded in Ju- 
ſtice, and the Law of Nations, and that he had a Right 
to make Reprizals in general, he could not, conſiſtent 
with his Engagements to the Empreſs-Queen, ſeize 
this Money as Reprizals. Beſides, this whole Debr, 
according to the Contract, ought to have been diſchar- 
ged in 1745. It ſhould, in reſpect. of the private 
Creditors, in Juſtice and Equity, be conſidered, as if 
the Contract had been performed; and the Pruſſian 
Complaints don't begin till 1746, after the whole 
Debt ought to have been paid. 
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Uyon this Principle of natural Juſtice, French 
Ships and Effects, wrongfully taken, after the Spaniſþ 
War, and before the French War, have, during the 
Heat of the War with France, and ſince, been re- 
ſtored by Sentence of your Majeſty's Courts, to the 
French Owners. No ſuch Ships or Effects ever were 
attempted to be confiſcated, as Enemies Proper 
here, during the War; becauſe, had it not been for 
the Wrong firſt done, theſe Effects would not have 
been in your Majeſty's Dominions. So, had not the 
Contract been firſt broke, by Non-payment of the 
whole Loan in 1745, this Money would not have 
been in his Pruſſian Majeſty's Hands. 

Your Majeſty's Guarantee of theſe Treaties is 
intire, and __ rherefore depend upon the ſame 
Conditions upon which the Ceſſion was made by the 
Empreſs-Queen. 

Bur this Reaſoning is, in ſome Meaſure, ſuper- 
fluous ; becauſe, if the making any Reprizals upon 
this Occaſion, be unjuſtifiable, which we apprehend 
we have ſhewn, then it is not diſputed, but that the 
Non-payment of this Money would be a Breach of 
his Prulſian Majeſty's Engagements, and a Renunci- 
ation, on his Part of thoſe Treaties, 


ALL which is moſt humbly ſubmitted to your 
Majeſty's Royal Wiſdom. 


Geo. LEE. 
G. Paul. 

D. RyDER. 
W. MurRay. 


January 18, 1 753. 
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TRANSLATION of Mr.PETER TRAPAUD's 
Declaration of his having made Satisfafion to 
the Pruſſians for the Damage received by ble 
Ship St. John, Ne. 16. in Lift A. 


N the Expolition, which his Pruſſan Majeſty has 
publiſh'd, of ſuch Ships of his Subjects, as were 
taken by the Engliſh in the laſt War; J have obſerved, 
in the Liſt A, Ns: 16, that the Ship St. John, John 
Groſſe, Captain, is therein mention'd, as having re- 


ceived ſome Damages to the Prejudice of the Pruffian 


Owners. As the Fact is known to me, as I was the 
ſole Owner of her Cargo, I do hereby, as ſuch, teſtify 
the Truth, for the Satisfaction of all whom it may 
concern. And 1 cannot conceive, how the Pruſſian 
Subjects dare demand an Indemnification, which they 


have already more than received, as I am going to 


convince them, 

Is the Month of November 1747, I ordered the 
ſaid Ship to be freighted at Bourdeaux, and loaded at 
Libourne with 1583 Tons of White Wine. On the 
iſt of December following, that Ship put out to Sea; 
on the 11th of the ſaid Month, ſhe got as far as the 
Downs, where ſhe was met by an Eugliſp Privateer, 
called the Prince of Orange, who lent ſix of his Men 
on board the Pruſſian Ship, and had the Pruſſian Pi- 
lot brought on board him, with the Ship-papers and 
Documents, in order to their being examined. On 
the 12th of the ſaid Month, as ſhe lay at an Anchor, 
a great Storm. aroſe from the W. S. W. which ob- 
liged the Pruſſian Captain, with the Conſent of his 
Crew, and of the ſix Engliſomen, who were then on 
board his Ship, to cut his Cable, in order to drive off 


to Sea. The Ship got afterwards into Brewerſhaven 
Inlet 
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Inlet in Holland, on * I 5th of the ſaid Month of 


December, without any other Damage, than the Loſs 


of Part of her Cable, and of an Anchor, and arrived 
at Rotterdam, the 21ſt of the ſaid Month. All chis is 

roved by the Declaration of both the Captain and 
his Crew, made on the 4th of January 1748, be- 
fore Facob Bremer, Notary Publick in Rotterdam; and, 
afterwards ſworn to, on the 6th of the. ſaid Month, 
before the Commiſſioners of the Chamber of mari- 
time Affairs. 

AFTER the Ship was unloaded, the Captain gave 
in to me his Account for groſs Average; conſiſting 
of the following Articles : 

1. Fox the Lok of his Cable and Anchor. 

2. Fox the maintaining, during eight Days, the 
ſix Men, who had been put on board his _ by the 
Engliſh Privateer. 

3. Fox a Paſſport, I pai for him, from the 
Pruſſian Envoy at the Hague, which coſt 3 or 4 Flo- 
rins. 

I paid him, for my Share, in that groſs Average 
704 Florins, Holland Currency, over and above 105 
Florins which J gave Captain Groſſe as a Preſent; and 
10 Florins 10 Stivers, I gave as a Preſent to the 
Crew of his Ship: Beſides all this, it coſt me 20 Flo- 
rins, or thereabouts, in England, which Mef["* Si- 
mond, (Brothers) had diſburſed, by my Order, for 
the Pruſſian Pilot, who remained on board the Priva- 
teer, after the Storm had parted them. 

THost who underſtand the Navigation and Fit- 
ting out of Ships, muſt allow, that the Pruſſian Own- 
ers will find themſelves more than reimburſed for all 
their Pretenſions, by Means of the 839 Florins 10 
Stivers, Holland Currency, which I have paid them ; 
and that they cannot, with any Foundation, make 
any other Demands, 


were ALL 
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All that I have alledged above, can be verify'd 
by authentick Vouchers, (except the Preſents or Gra- 
tuities to the Captain and his Crew, amounting to 
113 Florins 10 Stivers, for which I took no Receipt.) 
In Witneſs whereof I have ſigned this preſent Decla- 
ration. 255 


Rotterdam, January 30. 
I 7 5 3. 


PETER TRAPAUD, Jun:. 


